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ENSafrica tax in brief 
  

Below, please find issue 76 of ENSafrica’s tax in brief, a snapshot of the latest tax 
developments in South Africa. 

  

case law   
 

 High Court of South Africa (Western Cape Division, Cape Town) | Commissioner for 
the South African Revenue Services v Esibonga Investment (Pty) Ltd and 
Others (16177/21) [2021] ZAWCHC 250 (2 December 2021) 

o This was an application by Mr and Mrs Watson (the “Watsons”) in 
anticipation of the return date of a provisional preservation order granted in 
favour of the Commissioner for the South African Revenue Service (“SARS”) 
as envisaged in section 163(4)(c) of the Tax Administration Act, 28 of 2011 
(as amended) (the “TAA”). 

o The application was for the Court to discharge the provisional preservation 
order which related to a certain immovable property registered in the name 
of the Watsons.  

o The relevant factual background to the provisional preservation order was as 
follows:  

 SARS conducted an in-depth information gathering process and 
subsequently an audit in respect of the tax affairs of one Esibonga 
Investments (Pty) Ltd (“Esibonga”) for the 2019 and 2020 years of 
assessment. It had a tax debt of circa R988 million. Subsequent 
thereto, SARS obtained a compulsory winding-up order.  

 Esibonga’s bank statements showed that an amount of R2.1 million 
was paid by Esibonga to Smith Tabata Buchanan Boyes (“STBB”), the 
transferring attorneys of the property in the name of the Watsons. 

 SARS sought the preservation order to prevent the property from 
being disposed of. SARS harboured the fear of risk that Esibonga may 
dissipate assets, which dissipation would hinder the collection of the 
tax amount due – hence the preservation order.  

 According to the Watsons there was no intention to sell the property 
as it was held as their primary residence. Also, they alleged that they 
paid funds required to acquire the property to a Zimbabwean foreign 
exchange agent in Harare. They were advised that the funds would be 
paid to the South African conveyancers for the payment towards the 
purchase price through routine and ordinary commercial 
channels. The Watsons did not have any dealings or any knowledge of 
Esibonga.  

 The provisional preservation order was granted in favour of SARS to 
authorise the Registrar of Deeds to register a caveat notice on the 
property to ensure that the property was not transferred without 
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notice to SARS and the curator bonis, appointing a curator bonis and 
authorising him to take control of the property.  

o In dismissing the application, the court held the following:  
 The purpose of preservation orders is to ensure that the property 

concerned is not disposed of or concealed in anticipation of 
proceedings.  

 Section 163(1) of the TAA extends to protection of property to 
include persons in the possession of the property itself.  

 In order to be discharged from the preservation order, the court must 
be satisfied that a reasonable person in the position of the Watsons 
could not have known that Esibonga paid (on their behalf) or if they 
knew about the payment, that such payment was not in furtherance 
of the dissipation of Esibonga’s assets.  

 The Watsons did not take any reasonable steps to investigate 
whether, in the circumstances, the payment of the purchase price by 
Esibonga was required and was reasonably made.  

 It was incumbent upon the Watsons to consider whether it could be 
said that they took reasonable steps to investigate whether, in the 
circumstances, the payment of the purchase price for their home by 
Esibonga was required and the payment was reasonably made.    

o As such, the application was dismissed.  
o Find a copy of the judgment here. 

      

legislation and draft 
legislation 

  

 

 no new legislation or draft legislation noted 
      

tax rulings   
 

 no new tax ruling noted   
      

SARS publications   
 

 Media release | Continued collaboration towards tax transparency through 
exchange of information 

o Tax Transparency and Exchange of Information occupied center stage on the 
international tax agenda this past week with the back-to-back hosting of the 
Africa Initiative and OECD Global Forum on Transparency and Exchange of 
Information for Tax Purposes (Global Forum) Plenary meetings. 

o See the full media release here. 
 Media Release | SARS extends filing season deadline 

o To afford taxpayers the opportunity to comply with their legal requirements, 
SARS will extend the filing season deadline for non-provisional individual 
taxpayers from 23 November 2021 to 2 December 2021. 

o SARS is acutely aware of systemic issues the organisation has experienced, as 
well as the impact of load-shedding on taxpayers which made it difficult for 
taxpayers to file their returns. 
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o As a result, the date for levying of penalties on taxpayers that have not filed 
their return, will be extended and implemented in January 2022. 

o See the full media release here. 
 Latest Tax Practitioner Connect Newsletter now available 

o The latest Tax Practitioner Connect Newsletter issue 27 deals with a few 
topics including the extension of the filing season deadline by SARS, new 
penalty rule for non-compliant taxpayers, debt management automation, 
registration of tax practitioners as public officers and the Commissioner 
prescribes physical impairment or disability expenditure 

o Find a copy of the newsletter here. 
 Media release | Trade statistics for October 2021 

o SARS released trade statistics for October 2021 recording a preliminary trade 
balance surplus of R19.78 billion, attributable to exports of R147.92 billion 
and imports of R128.14 billion.  

o Find the full media release here.  
 Media release | SARS is appealing the case of Arena Holdings (Pty) Ltd t/a Financial 

Mail and Others v SARS and Others (88359 of 2019) [2021] ZAGPPHC 1 (16 
November 2021) 

o The Commissioner of the South African Revenue Service, Mr Edward 
Kieswetter, after receiving carefully considered legal advice, as well as a 
strong recommendation from the relevant SARS governance committee, has 
agreed that SARS should apply for leave to appeal the judgment.  

o SARS is appealing the order and opposing the confirmation by the 
Constitutional Court of the unconstitutionality of the Promotion to Access to 
Information Act 2 of 2000 (as amended) (“PAIA”) and TAA.  

o The judgment as it currently stands, if left unchallenged, would undermine 
the sacrosanct principle of the confidentiality of taxpayer information, which 
is the bedrock upon which the work of SARS and other international revenue 
authorities is based.  

o Find the full media release here.  
 Government Connect Newsletter is now available 

o SARS’ vision for Government is to represent a model, first fiscal citizen of the 
country who demonstrates a culture of voluntary compliance. 

o Government Connect is a new monthly newsletter intended to improve 
communication with the government segment through regular updates. It 
will enable sharing of information on developments within SARS with the aim 
of empowering and supporting government to achieve and promote 
voluntary compliance. SARS will use it to communicate: 

 Key, current issues in the tax landscape 
 Reminders of current and upcoming filing priorities 
 Updates on Education programmes 
 Updates on SARS system changes, and 
 Introduction of new SARS products 

o Find a copy of the newsletter here.  

 Warning against scams 
o There is a new scam that purports to be from SARS, which deceives taxpayers 

about Income Tax refunds. 
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o SARS urges taxpayer to not open the link because it takes you to a phishing 
site.  

o Find an example of such scams here.  
 Notice | Advance Tax Rulings freeze period 

o A freeze period will be effective in respect of all Advance Tax Rulings (ATR) 
applications from 16 December 2021 until 15 January 2022 (both days 
included). 

o These 20 business days will apply to all applications received and in progress 
during this period and must be added to the estimated time to complete a 
ruling application.  

      

customs and excise   
 

 Customs requirements for travellers webinar 
o As we prepare for the festive season, there is an anticipated increase in 

travellers entering and leaving South Africa via air, sea and land ports of 
entry. SARS would like to provide clarity of the tax obligations pertaining to 
travellers as well as educate travellers on what to expect when arriving in or 
departing from South Africa. 

o South African residents and citizens, foreign nationals visiting South Africa, 
crew members, embassies, and tourism agencies all require access to this 
information which was shared at a webinar which took place on Thursday 25 
November 2021. 

o Find access to a recorded video of the webinar here. 
 Customs and Excise Act 91 of 1964 (as amended) (the “Customs and Excise Act”) | 

Rule amendment notice 
o The draft rules were published for public comment on 15 October 2021.  
o The rule amendment notice, scheduled for publication in the Government 

Gazette of 03 December 2021, relates to advance foreign exchange 
payments. 

o The publication details will be made available later.  
o Find a copy of the notice here.  

 Customs and Excise | Tariff amendments 

 Tariff amendment notice R.1562 
o Part 1 of Schedule No. 1, by the substitution and insertion of various tariff 

subheadings under tariff heading 73.10, in order to increase the rate of 
customs duty on tinplate from free to 15% – ITAC Report 651.  

o Find a copy of the notice here.  
 Tariff amendment notice R.1561 

o Part 1 of Schedule No. 2, by the substitution of item 215.02/7324.10/03.06, 
in order to increase the rate of Anti-Dumping duty on stainless steel sinks 
imported from or originating from the People’s Republic of China from 
62,41% to 221% – ITAC Report 648.  

o Find a copy of the notice here. 
 Tariff amendment notice R.1564 

o Part 1 of Schedule No. 2, in order to substitute the rate of Anti-Dumping duty 
on wheelbarrows originating in or imported from the People’s Republic of 
China – ITAC Report 659. 
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o Find a copy of the notice here. 
 Update on the refunds and drawbacks 

o The Refunds and Drawbacks policy was amended to insert the requirements 
for the Automotive Production Development Programme (“APDP”) Phase 2 
(refund item 538.00/04.00) as well as the required supporting documents; 
and the alignment of the limitation date for export duty refunds. 

o To claim back these duties, the importer must be in possession of a valid 
Production Rebate Certificate (“PRC”) of which the importer is the 
beneficiary. 

o Find the updated Refunds and Drawbacks Policy here.  
      

exchange control   
 

 no new exchange control noted 
      

international   
 

 Media release | Assessing the initial impact of Covid-19 on tax revenues across 
OECD countries 

o Revenue Statistics 2021, which is to launch on 6 December 2021 provides 
internationally comparable data on government tax revenues in OECD 
countries from 1965 to 2020. It includes the tax-to-GDP ratio, revenues 
collected by central, state and regional governments, and the relative 
importance of personal and corporate income tax, social security 
contributions and taxes on goods and services in the tax mix.  

o Find the full media release here.  
 New mutual agreement procedure statistics on the resolution of international tax 

disputes released on OECD Tax Certainty Day 
o As part of the BEPS Action 14 minimum standard and the wider G20/OECD 

tax certainty agenda to improve the effectiveness and timeliness of tax-
related dispute resolution mechanisms, the OECD released today the latest 
mutual agreement procedure (MAP) statistics covering 118 jurisdictions and 
practically all MAP cases worldwide. 

o The 2020 MAP Statistics* and the 2020 MAP Awards were presented during 
the third OECD Tax Certainty Day where tax officials and stakeholders took 
stock of the tax certainty agenda and discussed ways to further improve 
dispute prevention and resolution. 

o Find a copy of the 2020 MAP Statistics here. 
o Find a copy of the 2020 MAP Awards here. 

 OECD | Building Tax Culture, Compliance and Citizenship: A Global Source Book on 
Taxpayer Education, Second Edition published on 24 November 2021 

o The second edition of Building a Tax Culture, Compliance and Citizenship: A 
Global Source Book on Taxpayer Education analyses a unique dataset of 140 
taxpayer education initiatives deployed in 59 developed and developing 
countries around the world, offering a classification of different approaches 
to taxpayer education, and identifying common challenges and solutions. 

o This report is part of a broader OECD work stream on tax morale, which 
entails compiling new data to shed light on the factors affecting tax morale, 
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and encourage further research and discussion, especially in respect to 
developing countries. 

o Find a copy of the report here. 
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